LRB-4041
1/21/2014 10:42:15 AM

Page |
2013 DRAFTING REQUEST
Bill
Received: 1/21/2014 Received By: mduchek
Wanted: As time permits Same as LRB: -3809
For: Glenn Grothman (608) 266-7513 By/Representing: Adam Gibbs
May Contact: Drafter: mduchek
Subject: Occupational Reg. - misc Addl. Drafters:
Extra Copies:
Submit via email: YES
Requester's email: Sen.Grothman(@legis.wisconsin.gov
Carbon copy (CC) to: michael.duchek@legis.wisconsin.gov
Pre Topic:
No specific pre topic given
Topic:
Informed consent for podiatrists, chiropractors, dentists, and optometrists
Instructions:
See attached
Drafting History:
Vers. Drafted Reviewed  Typed Proofed Submitted Jacketed Required
1 mduchek evinz rschluet Iparisi Iparisi State
1/21/2014 1/21/2014  1/21/2014 1/21/2014 1/21/2014 S&L

FE Sent For:

(&

\

<END>

W&



LRB-4041
1/21/2014 10:23:00 AM

Page |
2013 DRAFTING REQUEST
Bill
Received: 1/21/2014 Received By: mduchek
Wanted: As time permits Same as LRB: -3809
For: Glenn Grothman (608) 266-7513 By/Representing: Adam Gibbs
May Contact: Drafter: mduchek
Subject: Occupational Reg. - misc Addl. Drafters:
Extra Copies:
Submit via email: YES
Requester's email: Sen.Grothman(@legis.wisconsin.gov
Carbon copy (CC) to: michael.duchek@legis.wisconsin.gov
Pre Topic:
No specific pre topic given
Topic:
Informed consent for podiatrists, chiropractors, dentists, and optometrists
Instructions:
See attached
Drafting History:
Vers. Drafted Reviewed Typed Proofed Submitted Jacketed Required
/1 mduchek evinz rschluet Iparisi State
1/21/2014 112172014 1/21/2014 1/21/2014 S&L

FE Sent For:

<END>



LRB-4041
1/21/2014 9:43:22 AM

Page |
2013 DRAFTING REQUEST
Bill
Received: 1/21/2014 Received By: mduchek
Wanted: As time permits Same as LRB: -3809
For: Glenn Grothman (608) 266-7513 By/Representing: Adam Gibbs
May Contact: Drafter: mduchek
Subject: Occupational Reg. - misc Addl. Drafters:
Extra Copies:
Submit via email: YES
Requester's email: Sen.Grothman(@]legis.wisconsin.gov
Carbon copy (CC) to: michael.duchek@legis.wisconsin.gov
Pre Topic:
No specific pre topic given
Topic:
Informed consent for podiatrists, chiropractors, dentists, and optometrists ¢
Instructions:
See attached
Drafting History:
Vers. Drafted Reviewed Typed Prooted Submitted Jacketed Required

/1 mduchek // €€V / ? €W State
S&L
Aify ey

~
~

FE Sent For: \z\\;

<END>




- Duchek, Michael

From: Loe, Emily

Sent: Tuesday, January 21, 2014 9:37 AM
To: Duchek, Michael

Subject: FW: Informed Consent

Mike,

Please draft a companion to LRB 3809 and release to Sen. Grothman’s office.

Thank you,
Emily

From: Gibbs, Adam

Sent: Thursday, January 16, 2014 6:17 PM
To: src@dewittross.com; Loe, Emily
Subject: Informed Consent

Hi Steve and Emily,

Senator Grothman signed off on the language for the draft. Emily would you request it be put into introducible form
and ask the drafter to draft a Senate version and release to us? Thanks!

Also, Glenn would prefer that we call the members on the previous bill (AB 139/SB 137) and ask them if they’d like to
resign on our bill. Then we can speed up the process. Glenn would like to get in on the floor of the Senate in February.
Emily, I'll call the Senate if you call the Assembly. We'll confer once we’ve gotten all the responses and put together our
list and then hopefully be able to introduce tomorrow.

Then it will come down to which committee it will go to in the Assembly. Steve, you seem to have been down that trail
a bit. Let me know once a resolution has been met there. Once we receive the bill in our Senate Committee, we’ll get it
moving.

Thanks for all your help!  Now comes the easy part, right? 4 committee meeting, 2 floor votes, 3
weeks... ready? GO!

Sincerely,

Adam Gibbs
Office of Senator Grothman
20" Senate District

(608) 266-7513




State of Wisconsin
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AN ACT ko renumber and amend 448.695 (1); and to create 446.02 (11), 446.08,
447.02 (2) (f), 447.40, 448.695 (1) (b), 448.697 and 449.25 of the statutes;
relating to: a duty of podiatrists, chiropractors, dentists, and optometrists to

inform patients of treatment options and granting rule-making authority.

Analysis by the Legislative Reference Bureau

Under Wisconsin’s physician informed consent law, a physician who treats a
patient has a duty to inform the patient about treatment options. A physician who
fails to so inform a patient about modes of treatment may be held civilly liable for
damages under tort law. This common law duty, as it relates to physicians, has been
codified as a statutory duty.

In the case Hannemann v. Boyson, 2005 WI 94, the Wisconsin Supreme Court
wrote that this duty to inform a patient about treatment options was not necessarily
limited to physicians, and the court held in Hannemann that a chiropractor had such
a duty to inform a patient. The duty, as it relates to chiropractors or any other types
of health care professionals other than physicians, has not previously been codified
as a statutory duty.

2013 Wisconsin Act 111 modified the codified duty of physicians to inform a
patient about treatment options in a number of ways, including: 1) providing that
the “reasonable physician standard,” as defined in the act, is the standard for
informing a patient and 2) providing that the physician’s duty does not require the
disclosure of information about alternate medical modes of treatment for any
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condition the physician has not included in his or her diagnosis at the time the
physician informs the patient.

This bill codifies into the statutes a similar duty to inform a patient about
treatment options with respect to the following types of health care professionals:
1) chiropractors; 2) dentists; 3) podiatrists; and 4) optometrists.

Specifically, the bill provides that any chiropractor, dentist, podiatrist, or
optometrist who treats a patient must inform the patient about the availability of
reasonable alternate modes of treatment and about the benefits and risks of these
treatments. The bill provides that the reasonable chiropractor, dentist, podiatrist,
or optometrist standard, whichever is applicable, is the standard for informing a
patient under that duty. The bill provides that this standard requires disclosure only
of information that a reasonable chiropractor, dentist, podiatrist, or optometrist
would know and disclose under the circumstances. The bill provides that a
chiropractor’s, dentist’s, podiatrist’s, or optometrist’s duty to so inform the patient
does not require disclosure of any of the following:

1) Detailed technical information that in all probability a patient would not
understand.

2) Risks apparent or known to the patient.

3) Extremely remote possibilities that might falsely or detrimentally alarm the
patient.

4) Information in emergencies where failure to provide treatment would be
more harmful to the patient than treatment.

5) Information in cases where the patient is incapable of consenting.

6) Information about alternate modes of treatment for any condition the
chiropractor, dentist, podiatrist, or optometrist has not included in his or her
diagnosis at the time the chiropractor, dentist, podiatrist, or optometrist informs the
patient.

Also under current law, the Medical Examining Board must promulgate rules
implementing the physician’s duty to inform a patient about treatment options, as
codified into the statutes. This bill similarly requires the Chiropractic Examining
Board, the Dentistry Examining Board, the Podiatry Affiliated Credentialing Board,
and the Optometry Examining Board to promulgate rules implementing the
chiropractor’s, dentist’s, podiatrist’s, and optometrist’s duties to inform a patient
about treatment options, as those duties are codified into the statutes by the bill.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 446.02 (11) of the statutes is created to read:
446.02 (11) The examining board shall promulgate rules implementing s.

446.08.
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SECTION 2. 446.08 of the statutes is created to read:

446.08 Informed consent. Any chiropractor who treats a patient shall inform
the patient about the availability of reasonable alternate modes of treatment and
about the benefits and risks of these treatments. The reasonable chiropractor
standard is the standard for informing a patient under this section. The reasonable
chiropractor standard requires disclosure only of information that a reasonable
chiropractor would know and disclose under the circumstances. The chiropractor’s
duty to inform the patient under this section does not require disclosure of any of the
following:

(1) Detailed technical information that in all probability a patient would not
understand.

(2) Risks apparent or known to the patient.

(3) Extremely remote possibilities that might falsely or detrimentally alarm
the patient.

(4) Information in emergencies where failure to provide treatment would be
more harmful to the patient than treatment.

(5) Information in cases where the patient is incapable of consenting.

(6) Information about alternate modes of treatment for any condition the
chiropractor has not included in his or her diagnosis at the time the chiropractor
informs the patient.

SECTION 3. 447.02 (2) (f) of the statutes is created to read:

447.02 (2) (f) Provisions implementing s. 447.40.

SECTION 4. 447.40 of the statutes is created to read:

447.40 Informed consent. Any dentist who treats a patient shall inform the

patient about the availability of reasonable alternate modes of treatment and about
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the benefits and risks of these treatments. The reasonable dentist standard is the
standard for informing a patient under this section. The reasonable dentist standard
requires disclosure only of information that a reasonable dentist would know and
disclose under the circumstances. The dentist’s duty to inform the patient under this
section does not require disclosure of any of the following:

(1) Detailed technical information that in all probability a patient would not
understand.

(2) Risks apparent or known to the patient.

(3) Extremely remote possibilities that might falsely or detrimentally alarm
the patient.

(4) Information in emergencies where failure to provide treatment would be
more harmful to the patient than treatment.

(5) Information in cases where the patient is incapable of consenting.

(6) Information about alternate modes of treatment for any condition the
dentist has not included in his or her diagnosis at the time the dentist informs the
patient.

SECTION 5. 448.695 (1) of the statutes is renumbered 448.695 (1) (intro.) and
amended to read:

448.695 (1) (intro.) The affiliated credentialing board shall promulgate all of
the following rules defining:

(a) Rules defining the acts or attempted acts of commission or omission that
constitute unprofessional conduct under s. 448.60 (5).

SECTION 6. 448.695 (1) (b) of the statutes is created to read:

448.695 (1) (b) Rules implementing s. 448.697.

SECTION 7. 448.697 of the statutes is created to read:
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448.697 Informed consent. Any podiatrist who treats a patient shall inform
the patient about the availability of reasonable alternate modes of treatment and
about the benefits and risks of these treatments. The reasonable podiatrist standard
is the standard for informing a patient under this section. The reasonable podiatrist
standard requires disclosure only of information that a reasonable podiatrist would
know and disclose under the circumstances. The podiatrist’s duty to inform the
patient under this section does not require disclosure of any of the following:

(1) Detailed technical information that in all probability a patient would not
understand.

(2) Risks apparent or known to the patient.

(3) Extremely remote possibilities that might falsely or detrimentally alarm
the patient.

(4) Information in emergencies where failure to provide treatment would be
more harmful to the patient than treatment.

(5) Information in cases where the patient is incapable of consenting.

(6) Information about alternate modes of treatment for any condition the
podiatrist has not included in his or her diagnosis at the time the podiatrist informs
the patient.

SECTION 8. 449.25 of the statutes is created to read:

449.25 Informed consent. (1) Any optometrist who treats a patient shall
inform the patient about the availability of reasonable alternate modes of treatment
and about the benefits and risks of these treatments. The reasonable optometrist
standard is the standard for informing a patient under this section. The reasonable
optometrist standard requires disclosure only of information that a reasonable

optometrist would know and disclose under the circumstances. The optometrist’s
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duty to inform the patient under this section does not require disclosure of any of the
following:

(a) Detailed technical information that in all probability a patient would not
understand.

(b) Risks apparent or known to the patient.

(c) Extremely remote possibilities that might falsely or detrimentally alarm the
patient.

(d) Information in emergencies where failure to provide treatment would be
more harmful to the patient than treatment.

(e) Information in cases where the patient is incapable of consenting.

() Information about alternate modes of treatment for any condition the
optometrist has not included in his or her diagnosis at the time the optometrist
informs the patient.

(2) The examining board shall promulgate rules implementing sub. (1).

SECTION 9. Initial applicability.

(1) The treatment of section 446.08 of the statutes first applies to a chiropractor
required to inform a patient about modes of treatment on the effective date of this
subsection.

(2) The treatment of section 447.40 of the statutes first applies to a dentist
required to inform a patient about modes of treatment on the effective date of this
subsection.

(3) The treatment of section 448.697 of the statutes first applies to a podiatrist
required to inform a patient about modes of treatment on the effective date of this

subsection.
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(4) The treatment of section 449.25 (1) of the statutes first applies to an
optometrist required to inform a patient about modes of treatment on the effective
date of this subsection.

(END)




Parisi, Lori

From: Gibbs, Adam

Sent: Tuesday, January 21, 2014 10:29 AM

To: LRB.Legal

Subject: Draft Review: LRB -4041/1 Topic: Informed consent for podiatrists, chiropractors,

dentists, and optometrists

Please Jacket LRB -4041/1 for the SENATE.




